




5. THOMAS L. GAMBARO denies that the Plaintiff's Accused Devices do not

infringe any claim of the '322 patent and that the '322 patent was ever invalid.

6. THOMAS L. GAMBARO on information and belief admits that his personal

jurisdiction as an individual is Oregon, as a resident of Oregon, but denies MKC has any

part in this case, and in particular, because of a conflict of interest that exists between

MOTIONLESS KEYBOARD COMPANY and SCHWABE, WILLIAMSON, AND

WYAIT because of their client Tom Robinson who is a significant shareholder of MKC.

7. THOMAS L. GAMBARO is without sufficient knowledge to form an opinion on

the issue venue for court and reserves further comment on this issue.

8. THOMAS L. GAMBARO admits that FUR ACCUSED DEVICES do infringe

U.S. Patent No. 5,332,322 Claims One through Claim Three and that this infringement on

information and belief continued for a period that extends back five years with one or

more of the FLlR ACCUSED DEVICES. Discovery of the FUR ACCUSED DEVICES

infringement of the '322 patent was asserted soon after the infringement was discovered

by THOMAS L. GAMBARO.

9. THOMAS L. GAMBARO on information and belief admits that FLIR Counsel

may have conducted an internal investigation however denies FLIR conducted a

complete internal investigation. The November 11, 2009 requested additional evidence

proving infringement of the '322 patent and this was provided to FLIR IP counsel

William E. Powell ill and also to William A. Brewer m.

10. THOMAS L. GAMBARO on information and belief admits thatFLIR's

conclusion may have erroneously been based on the previous case Motionless Keyboard

Company v. Microsoft Corp., Civ. 04-18-D-AA, 2005 WL 1113818, however as stated

previously the FLIR ACCUSED DEVICES have different physical embodiments than the

previously accused devices, in the referenced case. and as such this ruling may not apply.
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11. THOMAS L. GAMBARO is without sufficient knowledge to form an opinion on

the rulings of Motionless Keyboard Co. v. Microsoft Corp. 486 F.3d at 1380-82.

12. THOMAS L. GAMBARO denies the Plaintiff's claim construction that was

subsequently exposed as erroneous after November 11, 2009 letter, when additional

evidence, that was requested, was provided. The Plaintiff's representing FUR make

willful false statements in the estimation of the ACCUSED DEVICES that "there is no

depression, or concavity. created in the housings of these imagers," and "the keys

positioned on the angular portion extend above the upper extent of the housing" and

"protude[e] above the plane." The erroneous claim construction is non sequitur and out of

context with the '322 patent claim language. These facts in dispute can be easily exposed.

13. THOMAS L. GAMBARO denies the Plaintiffs claim construction that was

subsequently exposed as erroneous after November 11, 2009 letter, when additional

evidence that was requested was provided. The Plaintiff's representing FLIR make

willful false statements in the estimation of the ACCUSED DEVICES with regard to the

doctrine of equivalents based on the statement "[t]he Federal Circuit found in the -',

previous litigation that devices which have keys raised above housings do not permit

thumb movement to activate keys within the concavity." [d. The erroneous claim

construction is non sequitur and out of context with the '322 patent claim language.

These facts in dispute can be easily exposed as meritless. In fact evidence that is being

ignored by FLIR counsel subsequent to the November 11, 2009 letter removes all merit.

Again the obvious omission is that in fact that FLIR ACCUSED DEVICES are not the

same as those previously examined in earlier proceedings. The FLIR ACCUSED

DEVICES infringe the '322 patent. This will be easily demonstrated to an unbiased jury

in court.

14. THOMAS L. GAMBARO admits these statements were made and additional

evidence that should have amended FLIR legal position was ignored by FLIR counsel.
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15. THOMAS L. GAMBARO admits these statements were made and the reference

to the letter on information and belief is accurate but the statement "Specifically,

Defendants purported to define "concavity" to mean "a hollowed or indented region

extending along one or two axis." is not authenticated and THOMAS L. GAMBARO

questions the validity of that statement because in fact the District Court Judge failed to

acknowledge any of MKC's evidence including the claim charts and the definition quoted

was contained in Exhibit B on p 6, 7, and 9. The definition is also quoted in Exhibit G on

p 5,6,8,10,11 and 13. The District Judge Ann Aikens never acknowledged the evidence

as a Judge should have. It was rejected despite being an ordinary dictionary definition.

16. THOMAS L. GAMBARO admits these statements were made and further that

verbal and written statements of THOMAS L. GAMBARO were made under the First

Amendment of the U.S. Constitution and made in an effort to settle the issues of patent

infringement that are violation of the U.S. Constitution Article 1 Section 8.8.

17. THOMAS L. GAMBARO denies this fact as being an inaccurate representation

of the text of the letter taken out of context. To say "I have had considerable dialog with

an attorney from Dallas Texas that may provide value in the negotiations for establishing

a settlement agreement between our companies." Is a far cry from "Defendants notified

FLIR that they had retained counsel in Dallas Texas to negotiate "a settlement agreement

between the companies." FLIR implies a threat to sue for patent infringement. As is

common throughout the FLIR complaint inaccurate statements are used to imply facts

that may not be true.

18. THOMAS L. GAMBARO disagrees with the FLIR claim constructions in the

December 29, 2009 letter introducing yet another arbitrary definition for "concaVity" as a

''bowl-like depression in the housing which the keyboard cluster is positioned." The

FUR counsel claimed this element is present in "none of the Accused Devices". In fact

this is a willful false statement as the evidence of Exhibit E P 3 shows with FIG 1 and

FIG 2. A more accurate definition with illustrations was made known to FLIR at that

time. This evidence was completely ignored in the December 29, 2009 letter.
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19. THOMAS L. GAMBARO admits these statements were made and further that

verbal and written statements of THOMAS L. GAMBARO were made under the First

Amendment of the U.S. Constitution and made in an effort to settle the issues of patent

infringement that are violation of the U.S. Constitution Article 1 Section 8.8.

20. THOMAS L. GAMBARO admits these statements were made and further that

verbal and written statements of THOMAS L. GAMBARO were made under the First

Amendment of the U.S. Constitution and made in an effort to settle the issues of patent

infringement that are violation of the U.S. Constitution Article 1 Section 8.8.

21. THOMAS L. GAMBARO denies the allegations of FLIR that declaratory

judgment in their favor is either merited or warranted and again asserts that the only issue

is DOES FLIR ACCUSED DEVICES INFR.INGE U.S. PATENT NUMBER 5,332,3221

The real threat is the extent to which FLIR Systems Inc. will go to avoid compliance with

the U.S. Patent Laws. Millions in revenues have been made by FLIR on the '322 patent

technology. One skilled in the art of hand-held device would in fact confirm that FLIR

ACCUSED DEVICES would not function without the use of the '322 patent technology.

Laws established under the patent statutes confIrm that royalties are rightfully due under

the laws of the United States of America and one man is standing up for his rights.

Declaratory relief is not a rightful claim for FLIR to assert because one skilled in the art

of hand-held devices has reviewed and confmned all '322 elements are present in FLIR

Accused Devices. A declaratory judgment if infringement is due to the Defendant

THOMAS L. GAMBARO not FLIR Systems Inc. in this case.

22. Repeating false accusation again will not add validity to the pleadings.

23. THOMAS L. GAMBARO agrees there is a controversy. It is a business and also

is a judicial controversy.
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24. THOMAS L. GAMBARO disagrees that FUR counsel asserts a case of merits for

a judicial declaration or that none of the FLIR Accused Devices infringe the '322 patent

Claims One through Claim Three and Claim Five.

25. Repeating false accusations again will not add validity to the pleadings.

26. THOMAS L. GAMBARO agrees there is a judicial controversy, and disagrees

that the '322 Patent was ever invalid and has been upheld as valid in the Appeals Court.

27. THOMAS L. GAMBARO denies a judicial declaration of '322 Patent invalidity

has any merits. U.S. Patent No. 5,332,322 has be tried in Interference 104,073 at the U.S.

Patent and Trademark Office and the inventor pro se prevailed to prove first to invent.

The invalidity issue was raised previously for public use and overturned in the United

States Court of Appeals for the Federal Circuit. The '322 patent was valid throughout the

life of the patent and applies to all FLIR Accused Devices.

28. Repeating false accusations again will not add validity to the pleadings.

29. THOMAS L. GAMBARO denies that assertions made that the FLIR Accused

Devices infringe the '322 Patent are wrongful assertions and further that assertions

overlook the prior claim constructions of the claim terms of the '322 patent that were

upheld by the Federal Circuit. FLIR overlooks the obvious fact that their ACCUSED

DEVICES are physically different than any previously accused devices and in fact do

infringe U.S. Patent No. 5,332,322 Claim One through Claim Three and Claim Five.

30. THOMAS L. GAMBARO denies the validity of the FLIR allegations that this is

an exceptional case entitled to attorney's fees.

31. Repeating false accusations again will not add validity to the pleadings.
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32. THOMAS L. GAMBARO agrees the '322 Patent expired on January 11,2010

and has corrected these FLIR allegations in a revised settlement proposal, in a subsequent

March 15,2010 letter to FLIR counsel and above in reply to paragraph 23.

33. THOMAS L. GAMBARO disagrees that any of the assertions of a declaratory

judgment have merit as the '322 patent was found valid twice and enforceable on FUR

ACCUSED DEVICES on information and belief back as far as six years from the date of

notice.

34. THOMAS L. GAMBARO will prevail on all four REQUESTS FOR RELIEF.

COUNTERCLAIM

DECLARATORY.RJDGMENTS OF '322 PATENT INFRINGEMENT

A. . U.S. Patent Number 5,332,322 titled "ERGONOMIC THUMB-ACTUABLE

KEYBOARD FOR A HAND-GRIPPABLE DEVICE", Claim One through Claim Three,

and· Claim Five are infringed by FLIR Systems Inc. with eight FLIR Accused Devices

that include the FLIR i5 Thermal Imaging Camera, FLIR i7 Thermal Imaging Camera,

FLIR b-40 Thermal Imaging Camera, FLIR b-50 Thermal Imaging Camera, FLIR b-60

Thermal Imaging Camera, FLIR i-40 Thermal Imaging Camera, FLIR i-50 Thermal

Imaging Camera, and FLIR i-60 Thermal Imaging Camera.

B. Each of the FLIR Accused Devices that are the is, i7, b-40, b-50, b-60, i-40, i-50,

i-60 contain each and every element of U.S. Patent Number 5,332,322 Claim 1-3 and 5.

C. Each of the FLIR Accused Devices that are the i5, i7, b-40, b-50, b-60, i-40, i-50,

i-60 contain each and every element of U.S. Patent Number 5,332,322 Claims 1-3 and 5.

D. Each FLIR _ Accused Device below are to be individually examined (is, then

i7 et al.) in turn for each of the following elements for each Accused Device individually:
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1. The FLIR _ Accused Device is a hand-held device.

2. The FLIR _ Accused Device contains an electronic system.

3. The FLIR _ Accused Device contains a keyboard.

4. The FUR _ Accused Device has a keyboard capable of entering infonnation.

5. The FUR _ Accused Device has an electronic system controlled by a keyboard.

6. The FLIR _ Accused Device is a hand-held device to make a keyboard entry.

7. The FLIR _ Accused Device is a hand-held device with a housing.

8. The FLIR _ Accused Device has a housing that contains an electronic system.

9. The FLIR _ Accused Device has a housing with a grippable portion.

10. TheFLIR

11. The FLIR

Accused Device is a device that can be held in one hand.

Accused Device is a device held in one hand with the thumb free.

12. The FLIR _ Accused Device allows the thumb to be free to move.

13. The FLIR _ Accused Device lets a thumb move to predetermined positions.

14. The FLIR _ Accused Device lets the thumb move while the device is held.

15. The FLIR _ Accused Device has a housing that contains a concavity.

16. The FLIR _ Accused Device has a housing that contains a concave area.
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17. The FLIR _ Accused Device has a concavity at the key-actuation positions.

18. The FLIR _ Accused Device has a thumb-associable cluster of keys.

19. The FLIR _ Accused Device has three or more keys forming a keyboard.

20. The FUR _ Accused Device has a keyboard in the concavity.

21. The FLIR _ Accused Device has a plurality of keys is a cluster of at least three.

22. The FLIR _ Accused Device allows the thumb to selectively actuate keys.

23. TheFLIR

24. TheFLIR

Accused Device allows the thumb to move from side to side.

Accused Device allows the thumb to make lateral movements.

25. The FLIR _ Accused Device allows the thumb to move up and down.

26. TheFLIR

27. TheFLIR

Accused Device allows the thumb to make endo movements.

Accused Device allows the thumb to move lateral and endo.

28. The FLIR _ Accused Device allows the thumb to select and activate keys.

29. The FLIR _ Accused Device allows the thumb to make combined movements.

30. The FLIR _ Accused Device allows the thumb to move inside a concavity.

31. The FLIR _ Accused Device lets the thumb to move in concave housing areas.
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32. The FUR _ Accused Device allows keys activate to enter information.

33. The FUR _ Accused Device allows information to enter an electronic system.

34. The FUR _ Accused Device lets information remain in the electronic system.

35. The FUR _ Accused Device allows information to be deleted from the system.

36. TheFUR Accused Device allows the thumb to move in a cone of motion.

37. The FUR _ Accused Device lets the thumb grip at the base of the thumb.

38. The FLIR _ Accused Device lets the thumb grip at the thenar eminence.

39. The FUR _ Accused Device allows the thumb to be selectively moveable.

40. The FLIR _ Accused Device has selective actuation angularly offset keys.

41. The FLIR _ Accused Device has angularly offset keys selective by a thumb.

42. The FLIR _ Accused Device lets the thumb activate offset keys with lateral.

43. The FLIR _ Accused Device lets the thumb activate offset keys with endo.

44. The FLIR _ Accused Device has a thumb to move activate offset keys lateral.

45. The FLIR _ Accused Device has a thumb to move activate offset keys endo.

46. The FLIR _ Accused Device lets combined movements activate offset keys.

47. The FLIR _ Accused Device has angular offset keys to enter data into a system.
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48. The FUR _ Accused Device has offset keys connected to an electronic system.

49. The FUR _ Accused Device clusters of angular offset keys in the system.

50. The FLIR _ Accused Device has a 1.'eyboard with a angular offset key system.

51. The FLIR developed U.S. Patent No. 5,332,322 technology independent of '322.

52. The FLIR developed U.S. Patent No. 5,332,322 technology dependent on '322.

53. The FLIR design team developed U.S. Patent No. 5,332,322 technology.

54. The FLIR engineering team developed U.S. Patent No. 5,332,322 technology.

55. The FLIR marketing team sold U.S. Patent No. 5,332,322 technology.

56. The FLlR marketing team advertised U.S. Patent No. 5,332,322 technology.

57. The FUR Systems Inc. has infringed U.S. Patent No. 5,332,322 technology.

DAMAGES TO BE DETERMINED BY .IURY

B. The Court enter judgment against the Plaintiff on patent infringements of each

and every FLIR Accused Device for infringement of the '322 Patent including attorney

fees and costs.

PRAYER FOR BELIEF

.C. The Court enter judgment against Plaintiff on and dismiss with prejudice, each

claim of the COMPLAINT FOR DECLARATORY JUDGMENT OF NON­

INFRINGEMENT AND INVALInITY OF PATENT in favor of the Defendant.
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CERTIFICATEOF SERVICE

Theundersigned herebycertifiesthatonApril 8. 2010,a truecopyof the
foregoingDEFENDANTSANSWER,DEFENSES,& COUNTERCLAIMSTO
PLAINTIFF FLIR COMPLAINT wasservedto thefollowing counselby hand
delivery.electronicfiling via e-mailwith electronicsignatureandfirst classmail:

ChristopherLewis,OSB#003079
Email: clewis@schwabe.com
DevonZastrowNewman,OSB#014627
Email: dnewman@schwabe.com
SCHWABE,wnLIAMSON, & WYAIT
1211SWFifth Avenue,Suite1900
Portland.Oregon97204-3735
Telephone: 503-222-9981
Facsimile:503-796-2900

William A. Brewerill
Email: wab@bickelbrewer.com
MichaelJ.Collins
Email: mjc@bickelbrewer.com
FarooqA. Tayab
Email: fat@bickelbrewer.coffi
BICKEL & BREWER
4800CommercialBankTower
1717Main Street
Dallas.Texas75201-4612
Telephone:214-653-4000
FacsUnile:214-653-1015

Respectfullysubmitted.

April 8, 2004 By:
ThomasL. Gamb
Email: thoffi.gambaro@smail.com
PATENT ENFORCEMENTCOMPANY
MOTIONLESSKEYBOARD COMPANY
P.O.Box 14741
Portland,Oregon97293-0741
Telephone:503-544-0589
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